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People v Burney | April 22, 2022  
BURGLARY 2nd| DISMISSED  
The defendant appealed from three Genesee County Court judgments, convicting him of 
various crimes after a single jury trial. The appellate court reversed and dismissed the 
indictment as to appeal #3, concerning a 2nd degree burglary conviction. That charge 
arose from the defendant violating a stay-away order when his sometimes girlfriend 
allowed him to enter her place to take a shower and nap. His intent to commit a separate 
crime in the apartment was not proven beyond a reasonable doubt. In each appeal, the 
defendant contended that he was deprived of effective assistance because, in response 
to requests for new counsel, his assigned attorney took an adverse position. The Fourth 
Department rejected that argument. Counsel did deny that he told the defendant that the 
decision as to whether to call witnesses was his. However, counsel did not oppose the 
request for substitute counsel. The Legal Aid Bureau of Buffalo (Adam Amirault, of 
counsel) represented the appellant.  
People v Burney (2022 NY Slip Op 02737) (nycourts.gov)  
  

People v Mothersell | April 22, 2022  
PLEA INVALID | EMPTY PROMISE  
The defendant appealed from a judgment of Onondaga County Supreme Court, 
convicting him of 3rd and 4th degree CPCS. The Fourth Department reversed, vacated the 
plea, and remitted. In the interest of justice, the appellate court found that the plea was 
not knowing, voluntary, and intelligent. The court told the defendant pro se that he would 
retain the right to appeal from all its orders and failed to advise him that, by pleading 
guilty, he forfeited review of his argument that two counts of the indictment were 
duplicitous. Hiscock Legal Aid Society (Piotr Banasiak) represented the appellant.  
People v Mothersell (2022 NY Slip Op 02661) (nycourts.gov)  
  

People v Alim | April 22, 2022  
REFUSED BREATH TEST | NOT COGNIZABLE  
The defendant appealed from a County Court judgment, convicting him of DWI and 
several other crimes, upon a jury verdict. The Fourth Department modified. The 
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defendant’s refusal to submit to a breath test did not establish a cognizable offense, so 
that count of the indictment was dismissed. The Monroe County Public Defender (William 
Clauss, of counsel) represented the appellant.  
People v Alim (2022 NY Slip Op 02671) (nycourts.gov)  
  

People v Lewis-Bush | April 22, 2022  
HARSH SENTENCE | DISPARITY   
The defendant appealed from an Onondaga County Court judgment, convicting him of 
attempted 2nd degree murder and other crimes, upon a jury verdict. The Fourth 
Department modified, finding the sentence unduly severe, given the disparity between 
the plea offer and the sentence imposed. All sentences would run concurrently. Bradley 
Keem represented the appellant.  
People v Lewis-Bush (2022 NY Slip Op 02675) (nycourts.gov)  
  

People v Brown | April 22, 2022  
ILLEGAL SENTENCE | CONSECUTIVE   
The defendant appealed from a judgment of Erie County Supreme Court, convicting him 
of various crimes, upon a jury verdict. The Fourth Department modified, finding that the 
terms for 1st degree assault and 1st degree robbery must run concurrently, where the 
robbery was the predicate felony for the assault. David Pajak represented the appellant.  
People v Brown (2022 NY Slip Op 02655) (nycourts.gov)  
  

People v Lollie | April 22, 2022  
ILLEGAL SENTENCE | PREDICATE    
The defendant appealed from a judgment of Onondaga County Supreme Court, 
convicting him of 1st degree assault, upon his plea of guilty. The Fourth Department 
affirmed. The defendant contended that he was improperly sentenced as a second felony 
offender because the federal predicate conviction was not the equivalent of a New York 
felony. While the challenge to the legality of the sentence was not foreclosed by the 
appeal waiver, the issue was not preserved and was not  reached in the interest of justice. 
A CPL 440.20 motion was the proper vehicle to seek relief.  
People v Lollie (2022 NY Slip Op 02679) (nycourts.gov)  
  

People v Ellis | April 22, 2022  
SORA | RISK FACTOR 4  
The defendant appealed from a Genesee County Court order finding that he was a level-
three SORA risk. The Fourth Department modified, determining that he was a level two. 
The SORA court erred in assessing 20 points under risk factor 4 (continuous course of 
sexual misconduct). The People presented proof that the defendant engaged in acts of 
sexual contact with the victim on more than one occasion, but they failed to demonstrate 
that such instances were separated in time by at least 24 hours. The Legal Aid Bureau of 
Buffalo (John Morrissey) represented the appellant.  
People v Ellis (2022 NY Slip Op 02654) (nycourts.gov)  
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Freeland v Erie County | April 22, 2022  
JAIL SUICIDE | ISSUES OF FACT  
The defendants appealed from a Supreme Court order, denying their motion for summary 
judgment dismissing the wrongful death action. The action arose from the suicide of the 
decedent while incarcerated at the county holding center. The Fourth Department 
affirmed. The defendants did not make a prima facie showing that the mental health care 
at the jail was adequate or that the suicide was not reasonably foreseeable, nor did they 
submit evidence addressing charges that substandard housing at the holding center was 
a proximate cause of death. The calculation of pecuniary loss, which encompassed the 
loss of parental nurture and care, was within the province of the jury. The defendants did 
not demonstrate as a matter of law that the decedent’s son had no reasonable expectation 
of future support from him.  
Freeland v Erie County (2022 NY Slip Op 02731) (nycourts.gov)  
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Matter of Kayla K. | April 22, 2022  
ORDERS OF PROTECTION | DISPOSITIONAL HEARING  
In an Article 10 proceeding, the respondent stepmother appealed from orders of 
protection issued by Steuben County Family Court, which directed her to stay away from 
the children. The Fourth Department reversed and remitted. The lower court erred in 
issuing the dispositional orders of protection without holding a dispositional hearing. 
Caitlyn Connelly represented the appellant.  
Matter of Kayla K. (Emma P.-T.) (2022 NY Slip Op 02668) (nycourts.gov)  
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